“Transfer of Rights” &
Supported Decision-Making

Morgan K. Whitlatch
Legal Director, Quality Trust for Individuals with Disabilities
Lead Project Director, National Resource Center for
Supported Decision-Making

Presentation for the OSSE Secondary
Transition Institute T June 9, 2017

Quality

o™ Trust
ul FOR INDIVIDUALS

WITH DISABILITIES




Topics We Will Cover

1 What happens when students with a disability turn
187

} What is adult guardianship?

1 Why should families and IEP teams think about
other options first?

1 What are some other options in school?

BWhat i1 s ASuppMakedgbeandi on
how does it work?
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What Happens When A Student
Turns 187

+ Under D.C. law, students become legal adults
when they turn 18 years old.

1 They generally get to make their own school
decisions i even If they have an IEP.

v Thi s 1's called ntransfer
BWritten notices

BEvaluations
BIEP meetings

BComplaints and due process hearings
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Why do families think about getting
guardianship?
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Why do families think about getting
guardianship?

Family members may:

rHave been t ol sischooltodolseae i r
1 Be worried about sdoaoe s s
1 Want to help their child handle money.

} Be concerned that they will not be able to connect
their child with adult services.
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What is “Guardianship” for Adults?

1 Guardianship is a formal court proceeding that removes
a personodos right to make so
decisions and gives that right to someone else, called a
guardian. O

} Guardianship = Going to court + court order

1 Ajudge decides if the person with a disabillity is
N1 ncapacand, iddso,avdether guardianship is
necesvary

N

1 It can vary in scope -- time-limited vs. permanent;
general vs. limited.
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Why should families think
about other options first?

1 Guardianship takesaways ome or al ls of ¢
rights to make important decisions about his or her life.

} Thecourtwi | | become part socahd b o't
t he persono6s | i1 fe going for

1 Guardianship may change relationships.
1 Guardianship may take time and cost money.

1 Decision-making is a learned skill T people need the
opportunity to practice! Quality
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And it also makes sense!

1 Self-Determination

} Lifecontrold Peopl ebs ability and
actors in their lives, rather than being acted upon

} Studies have shown people with disabilities with
greater self-determination are:

1 More independent

} More integrated into their communities

} Healthier

} Better able to recognize and resist abuse
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Studies Show:

1 Students who have self-determination skills are more
likely to successfully make the transition to
adulthood, including improved education,
employment, and independent living outcomes

1 Promoting self-determinationisan b e st padnact |
special education

1 Schools should focus on I m
ability to set goals, solve problems, make decisions
and advocate for themselves and, just as importantly,
to give students the opportunity to exercise these skills
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AND

1 When denied self-determination, people can:
1 A [ F hapeeks, hopeless, and self-criticalo Ddcl,

1975, p. 208).
} Ex p er ilewnselkesteem, passivity, and feelings of
|l nadequacy and I ncompetenc)

to function (Winick 1995, p. 21).
y Decreased Life Outcomes

+ Overbroad or undue guardianship can cause a
Nsi gn ndgaticeamptact on. .. physical and
mental health, longevity, ability to function, and reports
of subjectivewell-kbei ngo (Wright, 201
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AND

People with intellectual and developmental
disabilities who do not have a guardian are more
likely to:

} Have a paid job

1 Live independently

1 Have friends other than staff or family

} Go on dates and socialize in the community

2013-2014 National Core Indicators
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Or, As the National Guardianship
Association Says

NAl ternati ves incloding suppoddad a n
decision making, should always be identified and
considered whenever possible prior to the
commencement of guardianship proceedings. 0

-Nati onal Guardi anshi p AsSs

Statement on Guardianship, Surrogate Decision
Maki ng and Supported PDeci
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And Yet....

1 Research shows:

BGuardianship is treated like the default option for
students with intellectual disabilities.

BSchool personnel are the most frequent source of
recommendations that parents seek guardianship.

BEstimated number of adults under guardianship has
tripled since 1995.
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In emergency situations when
BThe person is incapacitated and cannot give consent

BThe person did not previously identify how decisions
should be made In that situation

BThere 1's no one el se avail
provide consent through a Power of Attorney,
Advanced Directive, or other means

To support people:

BWho face critical decisions and have no interest in or
ability to make decisions

BWho need immediate protection from exploitation or

abuse Quality
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